FY2012 Supplemental Bill Amendment

OFFERED IN: The House and Senate Finance Committees

TO: Supplemental Appropriations

OFFERED BY:

ADD: A new section as follows:

* Sec. X. DEPARTMENT OF LAW. The sum of $358,197.54 is appropriated from
the general fund to the Department of Law, civil division, deputy attorney general's

office, for the purpose of paying judgments and settlements against the state for the

fiscal year ending June 30, 2012.

Submitted March 28, 2012



FY?2012 Additional Settlements as of 3-28-2012

Case Name Description Date Amount Interest Total EIN

Settlement related to RFP
Redoubt v. SOA dispute. 1/12/2012 $67,417.00 $0.00 $67,417.00

Settlement related to Fair
Hearing decision availability to
Giordano v. SOA the public. 3/16/2012 $26,000.00 $0.00 $26,000.00

Judgment related to untimely
raising of the affirmative defense
Sea Hawk Seafoods v. SOA of sovereign immunity. 3/22/2012 $260,920.35 $3,860.19 $264,780.54

$358,197.54



MAR 15 2012

DEPT. OF LAW
ADMIN. SERVICES

Department of Law

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT

(Please Type)

**This form will be used for the purpose of standardizing the submission of claims to the
Legislature. Complete and accurate information will expedite payment to the claimants, thereby
reducing the amount of interest required to be paid by the state. Please submit this form to the
Director, Administrative Services Division, P.O. Box 110300, Juneau, AK 99811, or call (907)
465-3673.

PART ONE
Case Name: Redoubt Development LLC vs. Division of Administrative Services

2. Case Number: OAH No. 08-0637-PRO
3. Judge/Justices: Administrative Law Judge Christopher Kennedy
4. Date Settlement Agreement Signed: January 12, 2012
5. Did the date of the cause of action accrue on or after August 7, 19972 yes
6. Amount to be paid: $67,417.00
7. Interest Rate: N/A Effective Date:
8. Requested hourly rate and total compensation of attorneys to be paid: N/A
9. = 157:11 approved/ordered hourly rate and total compensation of attorneys to be paid:
10.  Payable to: Redoubt Development, LLC
11.  EIN: Submit separately or SSN: Submit separately
12.  Send check to: _i‘_ above address Departmental contact:
Departmental attorney contact: Departmental Approval:
Yl In e

Signatufe~—/" \ _Deputy Attorney General

264 573\ -7/ 7
Telephone Number Date

Revised 11/24/04



Department of Law

JUDGMENT/SETTLEMENT FUNDING REQUEST
QUESTIONNAIRE

PART TWO

The following information needs to be provided on all judgment awards and/or
settlements made against the State.

Case Name: Redoubt Development LLC vs. Division of Administrative Services

Case No.: OAH No. 08-0637-PRO / Superior Court Case No. 3AN-09-5095 CI

1. Describe the circumstances or events resulting in this case and ultimately this
judgment/settlement against the State.

This case is a protest appeal arising from a 2009 Request for Proposals (RFP) for lease
space for the Department of Labor and Workforce Development, Division of Vocational
Rehabilitation. The protest, Redoubt Development, was the second ranked offeror and protested
the Division’s practice of rounding price points. The Division of General Services prevailed in
the matter before the Office of Administrative Hearings. Redoubt filed an administrative appeal
to the Superior Court where Judge Frank Pfiffner overturned the Administrative Law Judge’s
decision and ordered the Division to pay Redoubt its reasonable proposal preparation costs. The
parties then entered into a mediated settlement agreement as to what proposal preparation costs
were reasonable.

2. Describe issues of State policy or law involved in this case, if they are
relevant to and resulted in substantial effort and expense for the department to bring or
defend this case.

Redoubt’s protest appeal arose out of the Division of General Services’ established, but
unpublished, practice of rounding price points when scoring lease proposals. This resulted in a tie
in overall point totals, and a notice of intent to award to DeBarr, the intervenor, whose offer
contained the lowest price. If no rounding had occurred, the Appellant would have received
35.195 points for price and a total score of 82.595 points, compared to 82.4 points for DeBarr,
LLC. The division maintained that it acted reasonably, impartially, and did not commit an
“arithmetic error.” Redoubt argued that the process of rounding should have been set forth in the
RFP. Because it was not, it should not have occurred.

Revised 08/25/99 -1-



3. Did the State prevail on any issues? If so, describe.

The state prevailed before the office of administrative hearings but lost on appeal.

4. Did we challenge plaintiffs' request for costs and fees or in other ways seek to
reduce the costs to the State? If so, describe to what extent we were successful.

The Division of General Services successfully challenged

5. What was the source of the State’s liability in this case?
Under the procurement code, the only damages that may be awarded to a successful protestor are

its reasonable bid preparation costs. That is the item that that state has been ordered to pay in
this case.

6. What, if any, preventative action has been taken by the involved agency to
prevent or reduce the potential for such liability in the future?

The agency has revised its RFP forms to identify when rounding is used.

7. If the information is available to you, has the agency involved taken any
corrective action as a result of this case? If the information is mot protected from
publication by statute, privilege, or right to privacy, indicate what the corrective action

was.

See above.

8. Any recommendations concerning cases of this type in the future?

None.

9. Any recommendations for changes in statutes, regulations or policy? Cite
any applicable statutes or regulations.

None.

Revised 08/25/99 -2-



Attorney completing form: Date:

Rochel Wity 2/27’/\8
Assistany }Sr(ckovnev General 2(49-923|
Title | Phone Number

Revised 08/25/99 -3-
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Jan 11 2012 2:141PM HP LASERJET FAX 3452228 p.

SETTLEMENT AGREEMENT AND MUTUAL RELEASES
This Settlement Agreement dnd Mutual Release (Agreoment) is made this _ day
of January, 2012, by-and between R Development, LLC (‘Redoubt™) and the State
Xins tlg;m, Department of Admj nistration, Division of General Services (“State of

RECITALS

WHEREAS, certain disputcL have arisen between Redoubt and the State of
Alaska, (heteinafter referred to as the “parties™), relating to RFP No, 2009-0700-8059 for
lease space for the’ Department of Labor and Workforce Development, Division of
Rehabilitation Services (the “RFP™);

WHEREAS, as a result of ‘thess disputes, Redoubt filed 4 protest with the
procurement officer which resulted first in & protest appeal to the Office of
Adminisirative Hearings, and ultimately, in an administrative appeal to the Stete of
Alagks, Superior Court in which the judge ordered the State to pay Redoubt its reasonable

Y
WHEREAS, the parties engaged in a mediation on December , 3011 1o
determine an amount of redsonable proposal breparation costs, with Administrative Law
Judge Chris Kennedy acting as mediator; w

WHEREAS,; as-2 result of the December. J#% 201 1 mediation, the parties agreed 1o
settle theit dispute and to pérmanently and fully resolve and compromise all claims,
rights, and.actions, whether arising In coritract, tort, statute, or regulation, between and
among the parties, -

AGREEMENTS

NOW THEREFORE, for good and valuable consideration, including the mutua]
covenants herein contained, it is agiéed as follows:

1. Effective upon receipt of the Payment in paragraph 4 below, Redoubt and
its affiliates, subsidiaries, owners, parent, partners, directors, officers, associates,
employees, agents, contractors, representatives, lawyers, predecessors in interest,
successors in interest, and assigns, whether past or present, and all persons acting by,

discharges the.State of Alaska and any of its agents or employees of and. from any and all
claims, demgands, suits, linbilities, cauges of action, judgments, seitlements, losses,
damages, expenses, costs and penalties of every kind and nature whatsoever, which they
now have or mey hereafter have, whether now known or hereafter discovered, whether



Jan 11 2012 2:41PM HP LASERJET FAX 3452226 p.:

limited to, the following: (i) any and all claims that may be based upon or connected in
any manner with any of the matters referred to or €acompassed in the protest or appeal
filed by Redoubt relating to relating to RFP No, 2009-0700-8059; (i) any and all claims
far costs and/or attorney’s fees mlﬁad to the Claim; and (i) any other injury, loss or
damage allegedly sustained by Redoubt which in any way relates to or arises from any of
the foregoing matters in subseoctions (), or @i).

2. With respect tg
they are aware that they or thejr attorneys may hereafter discover claims, facts, damages
or injuries based upon, relating to or arising out of the subject matter of the Released

Claims m eddition to or difftrent from those which they now know or believe to exist,

discovery or existence. of any additional or different claims, facts, damages or injyries.
The parties are aware of the decision in the case of W v. Watkins, 579 P.2d 106.5
(Alasgka 1978). The parties expressly waive and relinguish any and al} rights and beneits
which they may have under, or which may be sonferred upon them by, the holding in

States, or ofany foreign country, to the fullest extent that they may lawfully waive such
rights or benefits pertaining to the subjeot matter of the Released Claims,

3 The parties are aware of the decisions in the cases of Young v. State, 455
P.2d 889. (Alaska 1969) and Jotem Marine Tyg & Barge, Inc, v. Alyeska Pipeline Service
Co., 584 P.2d 15 (Alagka 1978), and any protections of the holdings therein relevant to
the present case ore hereby waived and relinquished, It is the true intent.and desire of
Redoubt, and.the State of Alaska to fully release all individuals, firms, cerporations or
other busiriess entities 'rqlétqd to Redoubt and the State of Alaska who may in any way

remedies, but have nonetheless freel , voluntarily, and intentionally chosen not to pursue
the same for the purpose of making a full, final, and complete compromise of the claims
released herein,

Settlement Agreament and Mutual Releases Page 2 of 5
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4. The State of Alaska :2all‘pa.y Redoubt the sum of sixty-seven thousand four

2u;dreig rventeexla dollars a;:d no bnm ($67,417.00) within thirty days after the effective
& of the supplemental budget bi)} containing an appropriation for the f

paying thiy settlement. i

s. Redoubt agrees to dismiss with prejudice its claim against the State of
Alaska, OAH No. 08-0637-FRO, within ten (10) days after receaxs: of the payment
specified in Paragraph 4, with each party to bear its own attorney's fees, costs and
expenses incurred in connection with the Claim, other than the amounts already paid by
the Staie in connection with the' administrative appeal to superior court,

6. Except to the extent fecessary to enforce the terms and conditions of this
Agreement, Redoubt and the State of Alaska hereby covenant and agree not to sue,
commence, aid, prosecute, or cause to be commenced or prosecuted, any legal action,
lawsuit or other proceeding against the other with respect to any of the Released Claims,

7. The parties agree that Redoult’s claim egainst the State of Alaska,
OAH No. 08:0637-PRO shall rémain in Altemative Dispute Resolution status and shall
be stayed until the date of adjournment of the 27 Legislature, second regular session. If
no sppropriation to pay this seitlement has been approved by both houses of the
Legislature by that date, the releases herein shall not become effective and the stay shall

be dissolved.

8. Redoubt hereby represents, warrants and covenants to the State of Alaska
that it has not assigned, transferred, conveyed, or purportad to assign, transfer or convey,
and will not in the future assign or transfer to any person, firm, entity, corporation or
organization whaisoever, any claim, demand, obligation, cause of action, right or
damages in any way related to any of the released claims, and that no person, firm, entity
or corporetion has any lien, claim or interést in any of the released claims, Additionally,
Redoubt represants that no other person, firm, entity or corpordtion has the right to
enforce or otherwise sue for damages, injunctive relief or recovery under any of
Redoubt’s released claims,

9, Redoubt and the State of Aldska each individually represents, warrants and
agrees that it has the full right and authority to enter into this Agreement, and to provide
the covenarits set forth in this Agreement, and that the party or representative executing
this Agreement has the full right and authority to commit and bind such party according
to the provisions hereof,

10.  This Agreement shall be binding upon and inure to the benefit of the parties
hereto and their predecessors, successors, heirs, assigns and representatives. This
Agreement represents the compromise of disputed claims,

Settlement Agreament and Muitual Releases Page 3 of §
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and not merely recitals and that agreements herein contained and the consideration
transferred is to compromise disputed claims, to avoid litigation, and to buy peace, No
consideration given shall be construdd to establish damages or as an sdmission of liability
or wrongdoing on the part of any party hereto to the other, all liability or wrongdoing

being expressly denied.

15.  This Agreement shall bé governed by and construed in accordance with the
laws of the State of Alaska. Any action arising out of this Agreement shall be brought
and maintained in the Superior Court for the State of Alaska, Third Fudicial District at

Anchotage.

16.  This Agteement may be exeouted in multiple counterparts by each of the
parties hercto, including by facsimile, each of which shall be deemed an original
agreement, and all of which shall constitute one' agreement, notwithstanding that all of

IN WITNESS WHERECF, the parties have duly executed this Agreement es set
forth below, intending to be fegally bound by the terms and conditions of this Agreement,

Settlement Agreement and Mutual Releases Page 4 of 5
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Approvadi to Biins

RICHARD SYOBODNY
ACTING ATTORNEY GENERAL

By 7
i‘}enmalahr‘keﬂwbn
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Department of Law

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT

Cifiact T)pc)

**This torm will be used for the purpose of standardizing the submission of c¢laims to the
Legislature. Complete and accurate information will expedite payment to the claimants, thereny
reducing the amount of interest required to be paid by the state. Please submit this form to the
Director. Adminivirative Services Division. P.O. Box 110300, Juncau. AK 99811, or cull (907
463-3673.

PART ONE
1. Case Name: James Giordano v. Bill Hogan, in his official capacity as Commissioner
of Dep’t of Health and Social Services, and Elizabeth Vazquez, in her official capacity

as Manager of the Office of Hearings and Appeals.,

2. Casce Number: 3AN-08-11411 C!

3 Judge/Justices: Sen Tan, Superior Court Judge
4. Date Judgment entercd: Scttlement agreement sivoed on March 16, 2002, Judoment

not yet ertered,
35 Did the date of the cause of action acerue on or after August 7, 19977 Y.

6. Amount to be paid: $26.000.00

7. Interest Rate: ¢ Effective Date: July 1, 2012

8. Requested hourly rate and total compensation of attorneys to be paid: na

9. Court approved/ordered hourly rate and total compensation of attorneys to be paid:
na

10, Payable to: Alaska legal Services Corporation

1.  EIN: Submit separately or SSN: Submit separately
12.  Sendchecktor _ above address Departmental comptact: X
Depurtmental attorney contaet: Deparmental Approval:
‘ 7 .
Brenda B. Page. Assistant Aty General Aepun Al whes General
R L Zol6-1R , A
Telephone Numiber Date

Revised 1 1/24/04



Department of Law

JUDGMENT/SETTLEMENT FUNDING REQUEST
QUESTIONNAIRE

PART TWO

The following information needs to be provided on all judgment awards and/or
settlements made against the State.

Case Name: James Giordano v. Bill Hogan, in his official capacity as Commissioner of the
Department of Health and Social Services, and Elizabeth Vazquez, in her official capacity as
Supervisor of the Office of Hearings and Appeals.

Case No.: 3AN-08-11411 CI

1. Describe the circamstances or events resulting in this case and ultimately this
judgment/settlement against the State.

The plaintiff, James Giordano, filed this lawsuit in October 2008, claiming that the
defendants had violated 7 AAC 49.240 by failing to insure that the Fair Hearing decisions issued
by the Office of Hearings and Appeals were available to the public. Mr. Giordano also claimed
that the Office of Hearings and Appeals was engaged in improper and potentially ex parte
relations with the Department of Law.

After several years of litigation, the defendants entered into a settlement with
Mr. Giordano agreeing that the defendants, unless a court otherwise orders, will insure that all
Fair Hearing decisions will remain available to the public in a timely fashion from their date of
issuance, subject to the duty to redact privileged or confidential information from the decisions,
as 7 AAC 49,240 provides. The defendants also agreed to pay Mr. Giordano’s counsel, Alaska
Legal Services Corporation, $26,000 in complete payment of Mr. Giordano’s and ALSC’s
claims, including claims for costs and attorney fees.

The agreement is contingent upon Executive Order No. 116 taking effect, under which
the State of Alaska’s Fair Hearing functions would transfer from the Department of Health and
Social Services to the Office of Administrative Hearings in the Department of Administration.

2. Describe issues of State policy or law involved in this case, if they are
relevant to and resulted in substantial effort and expense for the department to bring or
defend this case.

There were no unusual issues of State policy or law involved in this case.

Revised 08/25/99 -1-



3. Did the State prevail on any issues? If so, describe.

This case was resolved by a settlement agreement between the parties, with no admission
of liability on the part of the defendants.

4. Did we challenge plaintiffs' request for costs and fees or in other ways seek to
reduce the costs to the State? If so, describe to what extent we were successful,

Each party is responsible for its own fees and costs as part of the settlement.
5. What was the source of the State’s liability in this case?

There was no admission of liability in this case. The source of potential liability was the
manner in which Fair Hearing decisions were made available to the public.

6. What, if any, preventative action has been taken by the involved agency to
prevent or reduce the potential for such liability in the future?

The Office of Hearings and Appeals now has the ability to redact privileged and
confidential information contained in the opinions in a timely fashion after the date of their
issuance.

7. If the information is available to you, has the agency involved taken any
corrective action as a result of this case? If the information is not protected from
publication by statute, privilege, or right to privacy, indicate what the corrective action
was,

Same as above.

8. Any recommendations concerning cases of this type in the future?
No.
9. Any recommendations for changes in statutes, regulations or policy? Cite

any applicable statutes or regulations.

No changes are recommended.

Attorney completing form: Date:

Brenda B. Page

Senior Assistant Attorney General (907) 269-6612
Title Phone Number

Revised 08/25/99 -2-



DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

ANCHORAGE BRANCH
1031 W. FOURTH AVENUE, SUITE 200

ANCHORAGE, ALASKA 998501

PHONE: (907)269-5100

[1%)

~!

<

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
THIRD JUDICIAL DISTRICT AT ANCHORAGE

| JAMES GIORDANO,

| Plaintiff,
I

V.

' BILL HOGAN, in his official capacity as

|| Commissioner of the Department of Health
|| and Social Services, and ELIZABETH
|| VASQUEZ in her official capacity as
|| Supervisor of the Office of

{| Hearings and Appeals,

(|

: Defendants.

Case No. 3AN-08-11411 CI

SETTLEMENT AGREEMENT AND ORDER
James Giordano filed this lawsuit claiming that the defendants had violated 7 AAC
49.240 by failing to insure that the Fair Hearing decisions issued by the Office of Hearings and

Appeals were available to the public. Mr. Giordano also claimed that the Office of Hearings

| and Appeals was engaged in improper and potentially ex parte relations with the Department of

Law.

The defendants denied and continue to deny all of Mr. Giordano’s claims.

The parties now wish to settle this case.

The parties now agree that defendants, unless a court otherwise orders, will insure that

(|
” all Fair Hearing decisions will remain available to the public in a timely fashion from their date
[i

|| of issuance, subject to the duty to rcdact privileged or confidential information from the

f
|| decisions, as 7 AAC 49.240 provides.

| Gigrdano v. Hogan et al. Settlement Agreement and Order
Case No. 3AN-08-11411CI Page | of 3



DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL
ANCHORAGE BRANCH
1031 W. FOURTH AVENUE, SUITE 200
ANCHORAGE, ALASKA 98501
PHONE: (907) 269-5100

i_ The State of Alaska will pay Mr. Giordano’s counsel, Alaska Legal Services

19

3 _' Corporation, twenty-six thousand and 00/100ths dollars ($26,000.00), in complete payment of

4 || Mr. Giordano's and ALSC’s claims, including claims for costs and attomey fees, in this case.
5 || The settlement amount includes any sanctions awarded against the defendants in this case.
% || This case will recommence if ALSC does not receive the settlement payment by July 1, 2012,

7

In return, and upon payment of the settlement amount, Mr. Giordano will dismiss this
i case with prejudice and will release all claims that he has or could have asserted in this case
:‘ against the defendants, the State of Alaska, the Department of Health and Social Services, any
| current or former Commissioner of Health and Social Services, or their current or former
|| agencies, officers, employees, agents, representatives, or insurers.

il This agreement is contingent upon Executive Order No. 116 taking effect. If Exccutive

8 Order No. 116 does not take effect, this settlement agreement is void and this case will

recommence. Executive Order No. 116 is currently set to take effect on July 1, 2012. Under

{
| Executive Order No. 116, the State of Alaska’s Fair Hearing functions would transfer from the

15
16

17 || Department of Health and Social Services to the Office of Administrative Hearings in the

18 Department of Administration.
|
19 ‘ The parties acknowledge that this settlement is the compromise of disputed claims. The

20 } parties acknowledge that the State of Alaska’s payment of the scttlement amount does not
= :;? constitute an admission of liability by the defendants, and that the defendants expressly deny
T | that they are liable for anything.

The parties acknowledge that they have had sufficient time and opportunity to consult

with their attorneys about this agreement. The parties acknowledge that this agreement was not

| secured under duress or in haste. The parties acknowledge that they have had the opportunity

i | Giordano v. Hogan et al. Settlement Agreement and Order

'7 Case No. 3AN-08-11411CI Page 2 of 3
|



DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL
ANCHORAGE BRANCH
1031 W. FOURTH AVEHUE, SUITE 200
ANCHORAGE, ALASKA 98501
PHONE: (307) 269-5100

2 || to review the Alaska Supreme Court's decisions in the cases of Wirt v. Watkins, 579 P.2d 1065

3 || (Alaska 1978), and Young v. State, 455 P.2d 889 (Alaska 1969), and waive the protection of

du

| those decisions.

The parties acknowledge that no promise or agreement not expressed in this agreement

II
o || ] . .
: ‘ has been made by anyone to them and that this agreement contains the entire agreement
7 |

|| between the parties to the agreement.

w®

The parties acknowledge that this agreement will be binding upon them and their heirs,
. | executors. administrators, legal representatives, successors, and assigns.
| This agreement will be interpreted under, and governed by the laws of the State of
Alaska.

DATED: . 2012. ALASKA LEGAL SERVICES C
Attorneys for Plainti

s JAMES 1. DAVIKTIR., BAR NO. 9412140
1016 West & Avenue, Suite 200
16 Anchorage, Alaska 99501

17 || DATED this /9% day of March, 2012.

8 | MICHAEL C. GERAGHTY
o | ATTORNEY GE
20 By: ’ gy 724
2 | f-' aht Al ey General
Alaska Bar No. 0303007

i ‘i IT IS SO ORDERED.
; | DATED: » 2012,
£S5 |
% Judge Sen K. Tan

|| Giordano v. Hogan et al. Settlement Agreement and Order

Case No. 3AN-08-11411CI Page 3 of 3



Department of Law

JUDGMENTS/CLAIMS/SETTLEMENTS FOR PAYMENT

(l’lea'\u 'l',\j')c)

**This form will be used for the purposc of standardizing the submission of claims to the
Legislature, Complete and accwrate information will expedite payment (o the cloimants. thereby
reducing the amount of inierest required to he paid by Lhe state. Plcasc submit this form to the
Director. Administrative Services Division, P.O. Box 110300, Juncau, AK. 9981 1, or call (907)
465-3673.

PART ONE
1. Case Name: Sea Hawk Scatoods Inc. v State
2. Cuase Number: 3AN-95-3500CT
3. Judge/Tustices: Hon: Sen Tan
4. Date Judgment entered: Feb, 22, 2012
5. Did the date of the eause of action acerue on or after August 7, 19977 Yes
6. Amount to he paid: $260,920.35
77 Interest Rate: 3.75% Effective Date: 9/16/2011
8. Requested hourly rate and total compensation of attorneys ¢o be paid: hourly rate

varied from $85 0 $240 over interval 1997-2011: 1otal fee award $260.920.35

Y Court approved/ordered hourly vate and total compensation of attorneys to be paid:
Same

10.  Payable to:  See artachment

1L LIN: Suhmit scparately or SSN: Submit separately
12.  Send check to: above address Departmental contact: Andy Harrington
Departmcntal attorney contact: Departmental Approval:

/' ’ y _
.’_;7'/1'&_22'7’5 o M C
Signature ’ plty Atiorey General

4512914 r/26/re

Lelephone Number Date

Revised 11/24/04



‘Attachment to Part [

The question of to whom the lee award should be paid will turn on proper resolution of another
issuc. The Attorney General's office;has been served with a writ of exeéeution sceking to garish
the money in the anticipated appropriation paying the Sea Hawk judgment, lowards satisfying
another judgraent for $822,196,58 Which Sea Hawk itself owes o the City of Valdez, in case no,
SVA-07-14CL This writ presents several novel legal issues; it appears that no one has tried
before to gamnish a legislative apprapriation to pay off a Judgment. Sincéipaying the appropriated
money directly to Sea Hawk could potentially expose the State to liability 1o the City, and paving
the appropriated money towards the City’s judgment could potentially leave Sea Hawk’s
Judgment against the State unsatistied; the Attorney General’s office has concluded that the safest
course for the Statc to follow is filing an interpleader to lodge the mancy. with the court, and let
the court determine how the money should be paid after Sea Hawk and the City each have
presented their arguments. i

Revised 08/25/99 -7.



Depurtment of Law

JUDGMENT/SETTLEMENT FUNDING REQUEST
QUESTIONNAIRE

PART TWO

Fhe following information needs to be provided on all judgment awards and/or
scttlements made against the State.

Case Name: Sca Hawk Scafoods Inc. v. State
Case No,: 3AN-95-3500CI

L. Deseribe the cireumstanees or cvents resolting in this case and witiemately this
Judgment/settlement against the State.

Valdez Fisherics Development Association (VFDA) owed the State Division of Investments
~$7,000.000 in loans as of July 1997, at which point Sea Hawk Seufoods prevailed 1n a lawsuit
and obtained o judgment against VFDA lor ubout 52.000,000. Fearing that Sea Hawk's
collection efforts would impair the ¢ollateral sccuring the State’s loans, the State called the
VDA loans, shortly thereafier issuing VEDA a new loan o try lo keep it in business. Sea Hawk -
filed a petition in October 1997 against VFDA and (he State, atleging that the arrangement had
been a fraudulent conveyance, The Dol answer raised sover eign iImmunity as to Sea Hawk's
claims for punitive damages, but not as to Sea Hawk's claims for declaratory, injunctive and
reconveyance relicl. Séa Hawk subsequently moved to amend itg petition 10 seek cempensalory
damages, which the “State opposed.  State proceedings were stayed -when VEDA filed for
bankruprey in February 1998, VFDA reached a settlement in the bankruptey.case with Sea Hawk
in March 1999. Alftliough the State thought this seitlement waived: Sca ‘Hawk’s claims against
the State as well us VFDA, Sea Hawk reasserted its fraudulent conveyance-claimg against the
State in state court in April 1999, Sea Hawk and the State liigaed for ‘several years, over
whether the settlement had released the State, and imitially over whether that issue should be
resolved by the state or tederal courts. Eventually the Ninth Circuit ruled in 2006 that the (ederal
cowrts lacked jurisdiction, and the settlement issue went back to state court,  Whilg bricfing the
settlement issue, the State raised sovereign immuanity s to all Sea,}’{,a\ka"S'.gla'uns in July 2007.
arguing that its earlicr incomplete answer could not waive SOVEreign immtinity because only the
legislature could do s_(‘)l The superior cowrt dismissed the case. Sea Hawk’s appeal led 1o Sea
Hawk v. State. 215 1,3d 333 (Alaska 2009). holding that the State could waive its sovereign
imumunity through inadvertent omission of that defense from an answer under Rule 8(c), but that
the State could raise the defense belatedly if the superior court found on remand that the
prejudice 1o the opposing party could be cured.  On remand, Judge Tan eventually ruled that
future prejudice to Sca Hawk was cured by Sea Hawk's filing of a subsequent case against the
individual state employees (Sea Hawk v. Mussey et al.. 3AN-09-6534C]1 ). and that past prejudice
to Sea Hawk coulld be cured by an award of full attormey’s fees. Sea Hawk claimed $1.25 million
in fees, which the State contested. Evenmally the superior court awarded $260,920.33
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IH Describe issues of State poliey or law invelved in this case, if they are
relevant to and resulted in substantial effort and expense for the department to bring or
defend chis case.

The major issue policy issue, whether savereign immunity could be waived by Assistant Attorney
General inaction rather than solely by legislative enaciment, was resolved by the 2009 opinion.
The State put substantial effort and expense in trying, unsuceessfully, to avoid that result. Lesser
policy issucs were entailed in the State’s cfforts to show that the settlement had released Sca
Hawk’s claims, an argument Judge Tan ultimaltely rejected, and in the State’s cfforts to defend
against the fraudulent conveyance claim itself on the merits, which ulumately was not resolved in
this case. but may be resolved in the separate case Sea Fanwk v Massey et al.

3. Did the State prevail on any issues? If so, deseribe,

The state was ultimately able 10 get the underlving case dismissed on sovereign inununily
grounds.

4. Did we challenge plaintiffs’' request for costs and fees or in other ways seek to
reduce the costs to the State? If so, describe to what extent we were success ful,

Yes  First, by getting the case dismissed on sov ereigh immunity grounds. we were able to avoid
the potential for cxposure on the [raudulent conveyance claim, as to which Sca FHawk was
claiming damages ol approximartely $2 million. Secondly, we vigorously opposed Sea Hawk’s
claira that $1.25 million in costs and fees would be necessary to cure the prejudice from the
untunely assertion of sovereign immunity, reducing that to the $261 4000 awarded by the court.

ot What was the source of the State's lability in this ense?

Although the underlying claim was grounded in the fraudulent conveyance claim, Sca Hawk
recovered nothing on that claim.  The source of the $260.000 the State will be paymg is
essentially the omission of a complete sovereign immunity defense as to all claims in the answer
the State filed in October 1997,

6. What, if any, preventative action has been taken by the involved agency tn
prevent or reduce the potentinl for such liability in the future? :

The Department’s current practice is to assert sovereign immunity defense in all lawsuits seeking
damages from the state, except as such suits may be allowed under specific statutory immunity-
waiving provisions. The Department’s Civil Division Manual was amended 1o note the Sea
Huwk opinion and the need to avoid inadvertent waivers of sovereign immunity. The liability
arising in Seahawk results from factual circumstances that are somewhat unique and thercfore the
likelihood of such circumstances being repeated is not high.

7. It the information is available to you, has the agency involved taken any
corrective action as a result of this case? IT the information is not protected from
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publication by statute, privilege, or right to privacy, indicate what the corrective action
was.

See response to #6.
8. Any recommendations concerning cases of this type in the future?
No

9. Any recommendutions for changes in statutes, regulations or policy? Cite
any applicable statutes or regulations.

Not at this time,

Attorney completing lorm: Date:

Bl %/23/2012

Andy Harringtord
Assistant Attornev General Telephone 451-2914
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Judgment Interest Calculation

(Using 3.75% per Annum)

1. Date of Judgment:

2. Amount of Judgment:

3. Estimated/Actual Date of Payment:

Month Day Year

2 22 2012
260,920.35

7 15 2012

2/22/2012

7/15/2012

Daily %

Total %

a. Judgment Amt:
b. Days interest:
c. Interest Factor:

c. Interest Amount:

Total Due:

144

0.000102740

0.014794521

Int

Calculation for

260,920.35
144
0.01479
3,860.19

264,780.54

260,920.35
3,860.19

264,780.54
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